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2010 MID-YEAR CEQA UPDATE 
 
By Leslie Z. Walker, Cori Badgley, Katherine J. Hart and William W. Abbott 
 
True to our standard annual mid-year update format, we are providing you with 
condensed summaries of each of the CEQA cases issued this year. The condensed case 
summaries are organized based upon the major CEQA issues discussed, and linked to the 
full length articles published earlier this year on our blog. To print this summary with all 
the articles attached, click here. 
 
Highlights for this update include the three firsts on the climate change front: (1) 
adoption of CEQA guidelines for the quantification and mitigation of greenhouse gas 
emissions (“GHG”), (2) the adoption of the first thresholds of significance for GHG, and 
(3) the first appellate court case finding an Environmental Impact Report’s (“EIR”) 
analysis of GHG inadequate. Also in the first half of this year, the California Supreme 
Court opined that air impacts are to be measured against existing physical conditions not 
existing permitted levels of emissions. Further, Notices of Determination and Notices of 
Exemption trigger shortened statutes of limitations, despite any underlying errors, so long 
as they serve public notice purposes. For more details, read below and stay posted for the 
second half of the year. 
 
GREENHOUSE GASES 
 
CEQA Guidelines for Addressing Greenhouse Gas Emissions:  The Amendments to 
the CEQA Guidelines Addressing GHG mandated by Senate Bill 97 (Chapter 185, 
Statues 2007; Pub. Resources Code, § 21083.05) took effect in March 2010. The 
Amendments require the quantification and mitigation of GHG. See CEQA Guidelines 
for Greenhouse Gas Emissions Become Law Today. 
 
Communities for a Better Environment v. City of Richmond (2010) 184 Cal.App.4th 
70:  In the first published case on GHG analysis, the court ruled that the mitigation 
measures proposed in the EIR for Chevron’s Energy and Hydrogen Renewal Project 
constituted deferred mitigation. The court found that a mitigation measure requiring the 
city to submit a plan for achieving complete reduction of GHG emissions within one year 
of project approval constituted a classic case of deferred mitigation. The court cited to 
numerous cases holding that the reliance on tentative plans for future mitigation after 
completion of the CEQA process significantly undermines CEQA’s goal of full 
disclosure and informed decision making. See 898,000 Metric Tons of Unmitigated CO2: 
Prime Conditions for the First Appellate Court Decision on CEQA and Climate Change. 
 
Bay Area Air Quality Management District Thresholds of Significance: On June 2, 
2010, the Bay Area Air Quality Management District adopted the first ever numeric 
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thresholds for GHG. The Bay Area Guidelines impose plan-level and project-level 
guidelines for operations only (as opposed to the construction and operation thresholds 
proposed for Criteria Air Pollutants.) The project-level thresholds of significance for 
GHG are: 
For land use development projects, compliance with a qualified GHG Reduction 
Strategy, or annual emissions less than 1,100 metric tons per year of carbon dioxide 
equivalent or 4.6 metric tons per year carbon dioxide equivalent per service population, 
which includes residents and employees. Land use development projects include 
residential, commercial, industrial and public land uses and facilities. 
 
At the project level, the threshold is compliance with a qualified GHG reduction strategy 
or 6.6 metric tons per service population per year of carbon dioxide equivalent.  
 
IS IT A PROJECT? 
 
Parchester Village Neighborhood Council v. City of Richmond (2010) 182 Cal.App.4th 
305:  A municipal services agreement between the Scotts Valley Band of Pomo Indians 
of California and the City of Richmond did not constitute a project for the purposes of 
CEQA. The agreement required the tribe to make payments in exchange for fire, police 
and public works services and the city to support the tribes’ fee-to-trust application 
submitted to the federal government. The court found the agreement was not a project 
because the city had no authority over the fee-to-trust application, casino construction, or 
public works programs and the potential construction of fire facilities was too speculative 
to constitute a project. See City Gambles and Wins on Agreement with Tribe Over 
Casino: CEQA Does Not Apply. 
 
San Diego Navy Broadway Complex Coalition v. Manchester Pacific Gateway LLC 
(June 17, 2010, D055699) ___ Cal.App.4th ___:  Before getting to the question of 
whether a supplemental EIR is required, the threshold CEQA question is whether there is 
a discretionary approval by the governmental agency. In this case, petitioner argued that a 
supplemental EIR was required on the issue of climate change impacts, and the 
discretionary approval was the agency’s required consistency review of construction 
drawings for certain aesthetic impacts. The court held that the agency’s discretionary 
authority, if it had any at all, was limited to only aesthetics. Because the agency would 
have no power related to climate change impacts, there was no discretionary action that 
triggered CEQA. See Limited Discretion Related to Aesthetics did not Trigger Need for 
Supplemental EIR on Climate Change Impacts. 
 
Tomlinson v. County of Alameda, (June 18, 2010, A125471) __ Cal.App.4th __:  The 
court considered (1) whether Public Resources Code section 21177 required appellant to 
exhaust its administrative remedies, and (2) whether the project at issue qualified as in-
fill development for the purposes of the Guidelines section 15332 categorical exemption. 
The court held that Public Resources Code section 21177 does not apply to exemption 
determinations and the infill exemption only applies to projects within the limits of a city.  
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NEGATIVE DECLARATIONS 
 
Save the Plastic Bag Coalition v. City of Manhattan Beach (2010) 181 Cal.App.4th 
521:  The coastal city of Manhattan Beach adopted Ordinance No. 2115 which prohibited 
certain retailers and establishments from distributing plastic bags. The city prepared a 
negative declaration. An association of plastic bag manufacturers brought suit, claiming 
the ordinance may result in the increased use of paper bags, which in turn would result in 
significant environmental impacts. The appellate court found the association presented 
substantial evidence of a fair argument that the ordinance may have a significant 
environmental impact and therefore an EIR had to be prepared. Petition for Review has 
been granted on this Case. See Paper or Plastic? Public Right Exception Allows Plastic 
Bag Producers to Challenge Negative Declaration for Environmental Ordinance. 
 
EIRs 
 
PROJECT DESCRIPTION 
 
Communities for a Better Environment v. City of Richmond (2010) 184 Cal.App.4th 
70:  The court concluded the EIR failed CEQA’s informational purpose because the 
project description was inadequate with respect to whether the project would enable the 
refinery to process heavier crude, and the EIR failed to properly establish and analyze 
baseline conditions. See 898,000 Metric Tons of Unmitigated CO2: Prime Conditions for 
the First Appellate Court Decision on CEQA and Climate Change. 

 
BASELINE 
 
Communities for a Better Environment v. South Coast Air Quality Management 
District (2010) 48 Cal.4th 310:  The Supreme Court found that CEQA air quality 
impacts are to be measured against existing physical conditions not existing permitted 
levels of operations for emitter. See Baseline Depends Upon Whether You Have a New or 
Modified Project or Existing Project Without Significant Expansion of Use. 
 
ALTERNATIVES 
 
Jones v. The Regents of the University of California (2010) 183 Cal.App.4th 818:  The 
court upheld the EIR for a Long Range Development Plan for Lawrence Berkeley 
National Laboratory against the challenge that its range of alternatives was insufficient, 
in part because it did not include an off-site alternative. The court found the range of 
alternatives was adequate, and an off-site alternative was not necessary because it would 
not meet the project’s primary objective of creating a campus-like setting with existing 
facilities. See Regents' CEQA Document Receives a Passing Grade; Opponent Marked 
Down for Inadequate Participation. 
 
Watsonville Pilots Association v. City of Watsonville, et al. (2010) 183 Cal.App.4th 
1059:  A city acting as its own ALUC is subject to all of the substantive requirements 
under the State Aeronautics Act. A lead agency should have considered a low growth 
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alternative as part of its general plan update as it would meet most general plan update 
objectives. See City's New General Plan is not Cleared for Take-off, Returns to Base and 
is Grounded. 
 
Center for Biological Diversity v. County of San Bernardino (2010) 184 Cal.App.4th 
1342:  County of San Bernardino presented insufficient evidence of economic and 
technological infeasibility to support its decision to reject a project alternative that could 
feasibly mitigate the air quality impacts of an open air composting facility by 
approximately 80 percent. See Put a Lid on It: EIR for Open Air Human Waste 
Composting Facility Held Invalid. 
 
MITIGATION MEASURES 
 
Katzeff v. California Department of Forestry and Fire Protection (2010) 181 
Cal.App.4th 601:  Once imposed, an agency must state its basis, supported by 
substantial evidence, for cancelling or nullifying a mitigation measure, even if the 
proposed act is many years after the mitigation measure is imposed. See The Long Life of 
CEQA Mitigation Measures. 
 
SUPPLEMENTAL/SUBSEQUENT EIR 
 
Patricia Melom v. City of Madera (2010) 183 Cal.App.4th 41:  A CEQA document is 
not mandated to address urban decay merely because the project contains a retail 
supercenter.  The holding in Bakersfield Citizens for Local Control v. City of Bakersfield 
(2004) 124 Cal.App.4th 1184, does not require this analysis for every CEQA document, 
but like most CEQA issues, is determined based upon the specific facts of each situation. 
See Subsequent EIRs: It is Still a Matter of the Evidence in the Record.  
 
WATER SUPPLY ANALYSIS 
 
Center for Biological Diversity v. County of San Bernardino (2010) 184 Cal.App.4th 
1342:  The court held that a SB 610 analysis should have been completed because the 
project, an open-air composting facility falls within the definition of processing plants. 
See Put a Lid on It: EIR for Open Air Human Waste Composting Facility Held Invalid.  
 
Watsonville Pilots Association v. City of Watsonville, et al. (2010) 183 Cal.App.4th 
1059:  A water analysis as part of a general plan update does not have to identify a firm 
source of water supply, rather it must analyze the likely impacts. See City's New General 
Plan is not Cleared for Take-off, Returns to Base and is Grounded.  
 
EIR EQUIVALENT 
 
San Joaquin River Exchange Contractors v. State Water Resources Control Board 
(2010) 183 Cal.App.4th 1110:  Final staff report prepared by Central Valley Regional 
Water Quality Control Board Staff for basin plan amendments qualifies for an EIR-
equivalent document because basin planning is a certified regulatory program under 
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CEQA. See Basin Plan Amendments Addressing Impairments for Salt, Boron and 
Dissolved Oxygen are Valid. 
 
FEES FOR CEQA APPEAL 
 
Friends of Glendora v. City of Glendora (2010) 182 Cal.App.4th 573:  Local agencies 
may impose a fee for the filing of an appeal of a CEQA decision so long as that fee is 
reasonable. See Yes, Local Appeal Fees Apply to CEQA Appeals. 
 
CEQA LITIGATION 
 
STATUTE OF LIMITATIONS 
 
Committee for Green Foothills v. Santa Clara County Board of Supervisors (2010) 48 
Cal.4th 32:  In a decision filed on February 11, 2009, the Supreme Court held that the 
filing of a notice of determination triggers a 30-day statute of limitations for all CEQA 
challenges to the decision announced in the notice regardless of the nature of the CEQA 
violation.  See NODs Provide Bullet-Proof Protection 30 Days After Posting. 
 
Stockton Citizens for Sensible Planning v. City of Stockton (2010) 48 Cal.4th 481:  
Supreme Court found the city’s determination that a project was exempt from CEQA 
must be challenged within the 35-day statute of limitations if a facially valid Notice of 
Exemption was filed, even if the determination of exemption was erroneous. See No 
Fooling: A Facially Valid NOE Triggers a 35-Day Statute of Limitations. 
 
EXHAUSTION OF ADMINISTRATIVE REMEDIES 
 
Jones v. The Regents of the University of California (2010) 183 Cal.App.4th 818:  
Project opponents’ general identification of water quality impacts was insufficient to 
preserve for trial the more specific complaint that the project failed to attain water quality 
benchmarks. Project opponents also failed to exhaust their administrative remedies on the 
GHG issue because it had the opportunity to bring the issue to the lead agency’s attention 
prior to certification of the EIR, but did not do so. See Regents' CEQA Document 
Receives a Passing Grade; Opponent Marked Down for Inadequate Participation. 
 
Center for Biological Diversity v. County of San Bernardino (2010) 184 Cal.App.4th 
1342:  Petitioner exhausted its administrative remedies to challenge the water supply 
assessment even though it did not specifically mention the 610 analysis. See Put a Lid on 
It: EIR for Open Air Human Waste Composting Facility Held Invalid. 
 
The information presented in this article should not be construed to be formal legal 
advice by Abbott & Kindermann, LLP, nor the formation of a lawyer/client relationship. 
Because of the changing nature of this area of the law and the importance of individual 
facts, readers are encouraged to seek independent counsel for advice regarding their 
individual legal issues. 
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CEQA Guidelines for Greenhouse Gas Emissions Become Law Today

By Leslie Z. Walker

Almost three years after Attorney General Edmund G. Brown, Ir. filed suit against the County of San
Bernardino for failing to consider the impacts of the County's General Plan on Global Wanning, the
Amendments to the CEOA Guidelines Addressing Greenhouse Gas Emissions mandated by Senate
Bill 97 (Chapter 185, Statues 2007; Pub. Resources Code, § 21083.05), take effect today. The
Amendments require the quantification and mitigation of greenhouse gas emissions. (For more
information about the Amendments, see OPR Finalizes Proposed CEOA Guidelines and Transmits
Them to Resources Agency and CEOA Guidelines on Greenhouse Gases One Step Closer to Law.)
Lead agencies should consult Guidelines section 15007 to determine when the Amendments apply to
the agency's actions.

Leslie Z. Walker is an associate at Abbott & Kindermann, LLP. For questions relating to this
article or any other California land use, real estate, environmental and/or planning issues
contact Abbott & Kindermann, LLP at (916) 456-9595.

The information presented in this article should not be construed to be formal legal advice by Abbott
& Kindermann, LLP, nor the formation ofa lawyer/client relationship. Because ofthe changing
nature ofthis area ofthe law and the importance ofindividual facts. readers are encouraged to seek
independent counsel for advice regarding their individual legal issues.
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898,000 Metric Tons of Unmitigated C02: Prime Conditions for the First
Appellate Court Decision on CEQA and Climate Change

By Leslie Z. Walker

The City of Richmond ("City") and Chevron Products Company ("Chevron") gave the First District
Court of Appeals the opportunity to deliver the first ever appellate court decision on an
Environmental Impact Report's ("EIR") treatment of greenhouse gas emissions ("GHG"). On April
26,2010, the Appellate Court found in Communities fOr a Better Environment v. Citv ofRichmond,
(April 26, 20 I0, A125618) _Ca1.App.4th_ the EIR prepared for the construction of an Energy and
Hydrogen Renewal Project ("Project") inadequate in its project description and mitigation of GHG.
The factors that likely influenced the appellate court's decision included: the deal struck between the
applicant and the City whereby Chevron would pay the City $61 million dollars to fund civic
improvement and the City would fast track the additional pennits required for the project; the fact that
the project as described in its Security and Exchange Commission documentation, made under oath,
contradicted the Project description in the ErR; the City's delay in concluding the Project's GHG
emissions would create a significant impact on the environment, and the plan for mitigating this
contribution-would not be developed until up to one year after the issuance of the conditional use
permit for the Project.

Chevron proposed the Project to upgrade Chevron Richmond Refinery ("Refinery"). The City
Council approved the project, imposing numerous conditions to address Project impacts and
concluded that all significant environmental effects of the Project's approval had been eliminated or
substantially lessened where feasible.

Citizens groups challenged the approval and the trial court found the ErR was deficient because I) the
project description was unclear or inconsistent as to whether the Project would enable Chevron to
process a heavier crude slate than it was currently processing; 2) the City had improperly deferred the
fonnulation of GHG mitigation measures; and 3) Chevron had improperly piece-mealed the project
by failing to include and analyze a hydrogen pipeline as part of the Project. The City appealed.

Project Description

The Appellate Court first considered the adequacy of the project description, applying a de novo
standard of review to the Citizens' Groups claims that the EIR omitted pertinent infonnation, which
was, according to the Court, a question of procedure. At issue was whether or not the Project would



enable the Refinery to process heavier crude. According to the EIR, the "Project would not alter the
Refinery's current design for processing intermediate and light crudes." As a result, the ErR did not
include any data regarding the current crude mix processed at the Refinery and did not analyze the
environmental impacts of processing heavier crude.

Other evidence, however, indicated the Project would allow the Refinery to process heavier crude.
For example, the EIR explained that the Project is proposed within the context of "a crude oil supply
that is increasingly heavier," and consequently, the Project was "designed to allow more flexibility in
refining future crude supplies." Further, a document submitted to the Securities and Exchange
Commission cited the central purpose of the Project as enabling the processing of heavier crude.

The Court concluded the EIR failed CEQA's infonnational purpose because the project description
was inadequate with respect to whether the Project would enable the Refinery to process heavier
crude, and failed to properly establish and analyze baseline conditions.

Deferred Mitigation ofGHG

On the issue of GHG, the Court found the EIR improperly deferred the development of GHG
mitigation measures. The Court relied on the Global Wanning Solutions Act of2006 (Health & Saf.
Code. § 38500 et seq.) and the white paper developed by the California Air Pollution Control Officers
Association as evidence that "climate-change impacts are significant environmental impacts requiring
analysis under CEQA..." The Court criticized the timing of the City's post-final ErR determination
that Project's 898,000 metric ton increase in C02 emissions was significant.

The Court focused mitigation measure proposed once the City did make a finding of significance,
which required Chevron to submit to the City "a plan for achieving complete reduction of GHG
emissions," within one year of project approval. The EIR concluded that after the implementation of
the mitigation measure, the Project would "result in no net increase in GHG emissions over the
Project baseline." In other words, the mitigation measure would reduce the GHG impact to less than
significant.

The Court found this to be a classic case of deferred mitigation, stating, "Numerous cases illustrate
that reliance on tentative plans for future mitigation after completion of the CEQA process
significantly undermines CEQA's goal of full disclosure and informed decision making." The Court
noted Calif'ornia Native Plant Societv v. Gitv ofRancho Cordova (2009) 172 Cal.App.4th 703 and
Sacramento Old City Association v. City Council (1991) 229 Cal.App.3d 10 II allow a lead agency to
defer the formulation of specific mitigation measures after the lead agency,

I. Undertook a complete analysis of the significant environmental impact,
2. Proposed potential mitigation measures early in the planning process, and
3. Articulated specific perfonnance criteria that would ensure that adequate mitigation measures

were eventually implemented.

The City did not perform any of these tasks, in part relying on the fact that scientific information
about GHG was constantly expanding during the years the Project was under review. The Court
rejected this determination, writing, "the difficulties caused by evolving technologies and scientific
protocols do not justify a lead agency's failure to met its responsibilities under CEQA by not even
attempting to formulate a legally adequate mitigation plan."

Finally, the Court noted that the inadequacy of the project description was a more fundamental flaw
than the inadequacy of the GHG mitigation measures, but since the EIR had to be revised, "the
revised EIR should take advantage of any pertinent new information in analyzing the Project's



potential greenhouse gas emissions and their cumulative impact on climate change, as well as
defining legally adequate mitigation measures to avoid those impact," directing the parties to new
Guidelines section 15064.4 relating to the determination of significance of a project's GHG emissions
and section 15183.5, relating to tiering.

Piece-Mealing

Petitioner also asserted the City had improperly piece-mealed the Project by failing to include and
analyze a proposed hydrogen pipeline that would transport excess hydrogen to other hydrogen
consumers as part of the Project. The court found that the Project and the pipeline perform entirely
independent and unrelated functions and therefore their separate treatment did not constitute illegal
piece-mailing.

This case is significant because it is the first appellate case requiring the quantification and mitigation
of greenhouse gas emissions for a project developed and analyzed prior to the adoption of the CEQA
Guidelines relating to GHG. It also sounds a caution to public agencies finding that the future
development of a Climate Action Plan sufficiently mitigates identified GHG emissions - be sure to
address the three deferred mitigation factors articulated by this court.

Leslie Z. Walker is an associate at Abbott & Kindermann, LLP. For questions relating to this
article or any other California land use, real estate, environmental and/or planning issues
contact Abbott & Kindermann, LLP at (916) 456-9595.

The information presented in this article should not be construed to be formal legal advice by Abbott
& Kindermann, LLP, nor the formation ofa lawyer/client relationship. Because ofthe changing
nature ofthis area ofthe law and the importance ofindividualfacts, readers are encouraged to seek
independent counsel for advice regarding their individual legal issues.
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City Gambles and Wins on Agreement with Tribe Over Casino: CEQA Does Not
Apply

By: Cori Badgley

In yet another CEQA case involving whether an agreement between a tribe and a city constitutes a
project, the court held that CEQA did not apply to an agreement requiring the city's fonnal support of
a proposed casino and the tribe to pay for future, as of yet undefined, city services and improvements.

In order to ensure that the agency does not stray from the California Environmental Quality Act (Pub.
Resources Code, § 21000 et seq.) ("CEQA"), the agency must first ask itself in relation to any action:
"Is it a project?" Only "projects" are subject to CEQA, and therefore, if it is not a project, no
envirolUnental review is necessary. In Parchester ViI/age Neighborhood Council v. Citv ofRichmond
(2010) _ Cal.App.4th -' the city detennined that a municipal services agreement entered into
between the Scotts Valley Band ofPomo Indians of California ("tribe") and the city did not constitute
a project and CEQA did not apply. Various neighborhood and environmental groups brought a writ of
mandate challenging the city's detennination.

Agreements between federally recognized tribes and mUnicipalities relating to the acquisition of trust
lands for the construction of casinos have a history of litigation in the CEQA arena. Although the
courts have determined that the acquisition of the lands and the construction of the casinos do not
constitute projects under CEQA, the agreement may require environmental review, if the agreement
commits the agency to a specific action. (See COl/ntv ofAmador v. Citv ofPlvnzol/th (2007) 149
Cal.App.4th 1089 [agreement was a project because the city had to vacate a city road and remodel a
fire station]; Citizens to EnfOrce CEOA v. Citv ofRohnert Park (2005) 131 Cal.App.4th 1594
[agreement not a project because it merely authorized a funding mechanism].)

In this case, the agreement required the tribe to make payments in exchange for fire, police and public
works services, and the city had to support the tribe's fee-to-trust application submitted to the federal
goverlUnenl. The agreement specifically stated that it would not result in any physical changes to the
environment, and the city would comply with CEQA at a future date for any project requiring
environmental review.

The petitioners asserted that the following actions constituted a "project" under CEQA, and therefore,
the court should void the agreement and require environmental review: the proposed construction of
the casino, the city's support of the fee-to-trust application, fire improvements, and transportation



improvements. The court held that the agreement did not constitute a project because the city had no
authority over the casino and the remainder of the agreement merely involved funding mechanisms.

The court began its discussion by quoting Public Resources Code § 21065, which defines a project as:

An activity which may cause either a direct physical change in the environment, and
which is any of the following: (a) An activity directly undertaken by any public agency.
(b) An activity undertaken by a person which is supported, in whole or in part, through
contracts, grants, subsidies, loans or other forms of assistance from one or more public
agencies. (c) An activity that involves the issuance to a person ofa lease, permit, license,
certificate, or other entitlement for use by one or more public agencies.

In relation to petitioners' fust and second contentions regarding the casino and the city's support of
the fee-to-trust application, the court cited to the previous decisions concerning agreements with tribes
and found that the same principles applied in this case. The city had no authority over the fee-to-trust
application or the construction of the casino. Although the federal government has to consult with the
city, this does not amount to any power vested in the city regarding whether the application is granted.
Additionally, the court held that the agreement's requirement that the city support the tribe's proposed
application and casino did not change the fact that the city had no authority over the tribe's proposed
actions.

As to the agreement's provisions regarding fire services and transportation, the court determined that
these provisions merely provided funding mechanisms and were too speculative to constitute a
"project." Petitioners specifically asserted that the agreement requires the establishment of a Fire
Protection and Emergency Response Agreement ("FPERA"), which would result in the construction
of certain fire facilities, and the addition of certain tum lanes, unless there are other forms of
mitigation to mitigate traffic. According to petitioners, both of these requirements commit the city to
specified actions. The court disagreed.

The court found that the potential construction of fire facilities in the future was too speculative to
constitute a project. The court stated: "As a practical matter, we find it difficult to conceive of how an
EIR could be used to sensibly evaluate a project that has not yet been assigned a physical
10cation."(Id. at 16.)

In relation to the traffic improvements, the court noted that most of the mitigation items came out of
the DEIS process and none of the traffic improvements were within the city's boundaries. Therefore,
the city has no authority over these improvements. If, as petitioners assert, the city becomes the
agency to build or accept the improvements, then the improvement may constitute a "project."
However, according to the court, the possibility that the city would be involved in the improvements
was speculative at this time.

Despite petitioners various challenges, the court held that the agreement did not constitute a project
under CEQA. The city's mere show of support for the tribe's proposed casino and the tribe's
agreement to pay the city for certain future services did not fit into the definition of a project under
Public Resources Code § 21065.

Cori M. Badglev is an associate at Abbott & Kindermann, LLP. For questions relating to this
article or any other California land use, real estate, environmental and/or planning issues
contact Abbott & Kindermann, LLP at (916) 456-9595.

The information presented in this article should not be construed to be formal legal advice by Abbott
& Kindermann, LLP, nor the formation ofa lawyer/client relationship. Because ofthe changing



nature ofthis area ofthe law and the importance ofindividual/acts, readers are encouraged to seek
independent counsel for advice regarding tlleir individnal legal issues.
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Limited Discretion Related to Aesthetics did not Trigger Need for Supplemental
EIR on Climate Change Impacts

By Cor! M. Badgley

One of the threshold questions in any review under the California Environmental Quality Act (Pub.
Resources Code, § 21000 et seq.) ("CEQA") is whether the project requires discretionary action or
approval by the governmental entity. If the answer is no, then CEQA does not apply and no
environmental review is required. In San Diego Naw Broadway Complex Coalition Y. City orSan
Diego (2010) __ Cal.App.4th _, the Court of Appeal, Fourth Appellate District addressed this
threshold question in the context of supplemental environmental review of climate change impacts
under Public Resources Code section 21166. The court held that because any discretion on the part of
the City of San Diego ("city") was limited to aesthetics only, there was no discretionary action
triggering supplemental environmental review of climate change impacts.

In 1990, the city entered into a development agreement with the United States of America regarding a
redevelopment project in downtown San Diego for which an environmental impact report ("EIR")
was certified. One of the requirements of the development agreement was that the developer submit
its construction documents to the Centre City Development Corporation ("CCDC"), which was a
public nonprofit charged with implementing downtown redevelopment projects. This case involved
the CCDC's review of construction documents in 2006 and 2007, 17 years after the development
agreement was executed. The CCDC, and subsequently the City Council, determined that no
supplemental environmental review was required, despite the complete lack of a discussion in the
original EIR of climate change impacts. The San Diego Navy Broadway Complex Coalition
("Coalition") brought a petition for writ of mandate challenging the city's detennination.

After the trial court dismissed the Coalition's petition on several grounds, the Coalition appealed on
one issue: whether a supplemental EIR was necessary to evaluate the project's impacts on climate
change. Instead of focusing on the "new circumstances" test under Section 21166 of the Public
Resources Code, the appellate court narrowed in on the issue of whether the CCDC's review of the
construction documents constituted discretionary action, triggering the need for supplemental
environmental review.

The court assumed, and the parties acknowledged, that the CCDC's review required some amount of
discretion, limited only to the subject of aesthetics. Relying on Friends or Westwood Y. City orLos
Anzeles (1987) 191 Cal.App.3d 259 and Leach Y. City orSan Diego (1990) 220 Cal.App.3d 389, the



court held that supplemental environmental review of climate change impacts was not required
because the city and CCDC's discretion only extended to aesthetics. The court rejected the Coalition's
argument that aesthetics are part of CEQA's definition of the environment, and therefore, the "fact
that the consistency reviews [by the CCDC] centered around aesthetic issues is of no consequence and
environmental review required." (San Diego Navy Broadway Complex Coalition, at p. 27.)

The court cited to Friends ofWestwood and Leach for the proposition that environmental review is
not required when the governmental entity has no authority to shape the project in any way to mitigate
for environmental damage. Without the authority to shape or modify the project, environmental
review is meaningless. Thus, in the context of the CCDC's review, the court reasoned:

The fact that the CCDC could arguably exercise discretionary authority to alter the
aesthetics of the Project so as to make the Project consistent with the development
agreement does not demonstrate that the CCDC had the authority to modify the Project in
accordance with a proposed updated EIR so as to reduce the impact of the Project on
global climate change. (Id. at 26.)

This case seems to extend the reasoning in Friends ofWestwood and Leach to the next level. Under
the court's analysis, it appears that when it comes to supplemental environmental review, the
threshold issue is whether the governmental entity retains any discretion in relation to those impacts
that would be evaluated in a supplemental EIR. In this case, the Coalition only appealed on the issue
of climate change impacts. Perhaps, if the Coalition's arguments had centered around aesthetics, the
court's analysis of discretionary action would have differed.
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Paper or Plastic? Public Right Exception Allows Plastic Bag Producers to
Challenge Negative Declaration for Environmental Ordinance

By Leslie Z. Walker

The Court of Appeals for the Second Appellate District demonstrated in January, that substantial
evidence of a fair argument includes any evidence in the record, even a report from the Scottish
Govemment evaluating a plastic bag tax. In Save the Plastic Bag Coalition v. City ofManhattan
Beach (January 21, 2010, B215788) _ Cal.App.4th_,the appellate court found that substantial
evidence supported a fair argument that an ordinance prohibiting the use of plastic bags in the city
may require the preparation of an environmental impact report ("EIR").

The coastal city of Manhattan Beach adopted Ordinance No. 2115 which prohibited certain retailers
and establishments from using plastic bags in order to preserve the marine environment by reducing
the number of plastic bags making their way into and polluting the ocean.

The City prepared an initial study ("IS") for the ordinance. Based on the IS, the city determined the
ordinance was not a project involving any significant impacts on the environment and prepared a
negative declaration. The city acknowledged the ordinance may result in greater paper bag use, which
could have negative environmental effects including increased power plant, paper mill and recycling
plant emissions; increased traffic involved in shipping the pager bags to retail establishments; and
increased emissions from trucks carrying the heavier, bulkier paper bags. The IS found that reducing
the use of plastic bags in the city would have a modest positive impact on the migration of plastic
refuse into the ocean, and that the impacts of the ordinance with respect to air quality, traffic and
landfill capacity due to the increased use of paper bags would be less than significant. The city
determined there was no substantial evidenced the project may have a significant effect on the
environment, and therefore adopted a negative declaration.

An association of plastic bag manufacturers ("Association") brought suit, claiming the ordinance may
result in the increased use of paper bags, which in tum would result in significant environmental
impacts. The Association challenged the use of a negative declaration, pointing to five reports in the
record as substantial evidence that the project may have a significant effect on the environment: a
2005 report commissioned by the Scottish Govemment in response to a bill in Parliament to impose a
levy on plastic bags; a 2007 study commissioned by the Progressive Bag Alliance to conduct a life
cycle assessment of three types of grocery bags; a 2008 Use Less Stuff Report; the 1990 Report
prepared by Franklin Associates, Ltd.; and the 2007 Los Angeles County Report.



The trial court found the association presented substantial evidence of a fair argument that the
ordinance may have a significant environmental impact and therefore an EIR had to be prepared. The
trial court agreed and the city appealed.

The appellate court first addressed the Association's standing to assert the claim and found the
association had standing under the public right/duty exception which provides that a citizen interested
in having a law executed and a duty in question enforced, need not show that he has any legal or
special interest in the result. The court stated, "[t]his is not a case in which the plaintiffs interest is
purely commercial and competitive."

The court proceeded to detennine whether the evidence in the record met the low threshold requiring
the preparation of an EIR. The court explained that it is the plaintiff who has the burden of
demonstrating the existence of substantial evidence of a fair argument that a project may have a
significant effect on the envirolUnent.

The court found that four of the five repOlis cited by the Association supported the conclusions that
prohibiting plastic bags is likely to lead to increased use of paper and reusable bags; paper bags have a
greater negative environmental effect as compared to plastic bags; and these negative environmental
effects include greater nonrenewable energy and water consumption, greenhouse gas emissions, solid
waste production, and acid rain. This constituted substantial evidence of a fair argument that the
plastic bag distribution may have a significant environmental effect, meeting the low threshold for the
preparation of an enviromnental impact report.

Justice Mosk's dissent presents tempting logic stating,

"requiring the small city of Manhattan Beach ... to expend public resources to prepare
and environmental impact report (EIR) for enacting what the City believes is an
environmentally friendly ordinance phasing out the retail distribution (not use) of plastic
carryout bags within tbe City ... stretches the California Environmental Quality Act ...
and the requirement for an EIR to an absurdity... This action to require an EIR was
generated by the plastic bag industry for its economic interest."

Economic interest or not, this case shows us just how low the threshold is for the fair argument
standard goes.
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Baseline Depends Upon Whether You Have a New or Modified Project or
Existing Project Without Significant Expansion of Use

By Katherine J. Hart

In Communities for a Better Environment v. South Coast Air Quality Management District et aI., the
California Supreme Court detennined that the air district issuing a new pennit to a petroleum refinery
seeking to introduce a new industrial process to its existing refinery, incorrectly determined the
baseline upon which to analyze environmental impacts. Specifically, the Court concluded the baseline
could not be based on the maximum pennitted operating capacity of the existing equipment but rather
had to be based on the physical conditions actually existing at the time of environmental analysis. The
facts are as follows.

ConocoPhiIlips proposed to develop an Ultra Low Sulfur Diesel Fuel Project (Project) which would
require a pennit to construct modifications to its existing facilities, installation of new facilities and
substantially increasing the operation of its cogeneration plant and boilers. The plant and boilers were
subject to existing pennits limiting the rate of their heat production. ConocoPhillips applied to the
South Coast Air Quality Management District (District) for a pennit to construct.

The District prepared an initial study and then a negative declaration and concluded the Project would
not have any potentially adverse environmental impacts. During the environmental review process,
Plaintiffs submitted evidence that the Project would increase nitrogen oxide (NOx) emissions by over
600 pounds per day, which could cause adverse health affects. The District itself detennined the
increased steam generation from the cogeneration plant, in addition to other newly proposed
activities, would create between 201 and 420 pounds per day of additional NOx emissions. The
District had adopted a threshold of significance for NOx of 55 pounds per day. Still, the District
detennined the Project would not have a significant environmental impact because the increased
operations of the existing steam generation equipment would not exceed the maximum rate of heat
production allowed under the existing pennits.

The Supreme Court analyzed whether: I) the prior operating pennits established a baseline for review
under the California Environmental Quality Act (CEQA) of what it categorized as a "new project";
and 2) whether the record supported a fair argument the Project would have significant adverse effects
on the environment.



In addressing the first issue, the Court cited § 15125(a) ofthe CEQA Guidelines and noted "the
impacts of a proposed project are ordinarily to be compared to the actual environmental conditions
existing at the time of CEQA analysis, rather than to allowable conditions defmed hy a plan or
regulatory framework." The District and ConocoPhillips argued that using the pre-project NOx
emissions as a baseline for analyzing the Project's effects would violate vested rights held by
ConocoPhillips to operate its boilers at pennitted levels; the Court disagreed. The District and
ConocoPhillips contended that using the existing conditions baseline would violate the statute of
lilnitations because CEQA analysis of the Project did not constitute review of the District's previous
approval of the boiler permits; the Court disagreed noting that petitioners did not attempt to set aside
the District's approval ofthe boiler permits - just the Project, which was timely challenged. Finally,
the District and ConocoPhillips argued that numerous court of appeal decision support the use of
maximum operational levels allowed under a permit as a CEQA baseline; again, the Court disagreed
by factually distinguishing the Project from those in the court of appeal cases as more than a mere
modification of a previously analyzed project or the continued operation of equipment without
significant expansion of use. The Court held "the District's use of the maximum capacity levels set in
prior boiler permits, rather than the actually existing levels of emissions from the boilers, as a baseline
to analyze NOx emissions from the [Project] was inconsistent with CEQA and the CEQA
Guidelines."

On the second issue - whether the record supported substantial evidence of a fair argument that the
Project would have significant adverse effects - the Court held that the District's own negative
declaration provided evidence the Project would have substantial air impacts and thus, an
environmental impact report (EIR) should have been prepared. The Court remanded the issue of how
to calculate the true baseline to the District for analysis in the EIR for the Project.
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Regents' CEQA Document Receives a Passing Grade; Opponent Marked Down
for Inadequate Participation

By William W. Abbott

The Lawrence Berkeley National Laboratory ("LBNL") is a federal facility, operated by the
University of California Berkeley. Its primary facility is located in the hills above Berkeley, although
it shares onsite campus facilities and leases offsite facilities in Berkeley, Oakland and Walnut Creek.
In January, 2007, the Regents published a DEIR for a Long Range Development Plan ("LRDP"). The
ErR was prepared as a program-level document, describing the likely improvements to the site
through the year 2025. The LRDP called for an increase of roughly 600,000 square feet of new space,
additional employees, parking, and development of a campus-like setting, "fostering interaction and
infonnal encounters among lab staff..." The EIR addressed 5 alternatives: no project, reduced growth
alternative I, reduced growth alternative 2, preservation alternative with Non-LBNL use of Historical
Resources and a partial offsite alternative. Petitioners filed a CEQA challenge, and after trial, the
court ruled for the petitioners with respect an argument that the FEIR should have been recirculated
due to new infonnation raised for the fust time in responses to cOlmnents, but otherwise ruled for the
Regents. Both sides appealed.

The appellate court first addressed the project-opponent's appellate arguments: insufficient range of
project alternatives and failure to consider numerical benclunarks and standards pertaining to water
quality. In assessing the challenge to the range of alternatives, the appellate court relied upon the
articulation of six objectives and underlying purpose of the project, which were, to some degree,
specific to the existing LBNL site. In response to the argument that the EIR was required to consider a
true offsite alternative, the appellate court concluded that the range of alternatives was sufficient, and
the EIR was "not required to consider every conceivable alternative." The court went on to observe
that a true offsite alternative would not meet the lead agency's primary objective of creating a campus
-like setting, "and would nullify most, if not all, of the other project objectives as well." To the extent
the opponents were now challenging the framing of project objectives; it was too little, too late as the
issue had not been brought up administratively or in the trial court. To the extent the opponent's
challenge was to the sufficiency of the evidence supporting the Regents' rejection of the offsite
alternative, more than sufficient evidence supported the EIR's conclusion that the offsite alternative
would not meet project objectives.

The appellate court relied upon failure to exhaust administrative remedies to address the remaining
claims. As to the opponent's argument that the Regents failed to consider numerical benclunarks and



standards pertaining to water quality, the opponents' general identification of water quality impacts,
this was insufficient to preserve the more specific issue regarding benchmarks. The court also agreed
with the Regents' appeal that petitioner had not exhausted its administrative remedies arguing for
recirculation, based upon infonnation inserted in the FEIR with respect to the greenhouse gas
emissions. The opponents had the opportunity, prior to certification of the EIR, to bring this to the
lead agency's attention. That failure barred the claim, and the appellate court (reversed the trial court
on this issue.

This case underscores the benefit of careful articulation of project objectives and purposes by the lead
agency. The appellate court followed the lead set by the Regents in setting project objectives. Lead
agencies should avoid the temptation to set such rigid criteria that consideration of any other
alternative is effectively precluded. As this case illustrates, such structured articulation can be
challenged, although in the facts ofJones, the claim was barred for failure to exhaust administrative
remedies.
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City's New General Plan is not Cleared for Take-off, Returns to Base and is
Grounded: Court Sets Aside Watsonville General Plan for Non Compliance with
State Aeronautical Act and CEQA Requirements

By William W. Abbott

The facts involve the City of Watsonville and its airport, located on the edge of the City. The airport's
main runway accounted for a majority (82%) of airport operations, and its crosswind runway,
accounted for the balance. In 2005, the City amended its airport master plan ("WAMP"),
redesignating downward the crosswind, and modifying or eliminating existing land use restrictions. In
October 2005, the City circulated a DEIR for its new general plan, and later in May 2006, certified the
EIR, adopted a statement of overriding considerations, and adopted the new 2030 General Plan. The
new general plan called for significant new growth around the airport, in an area called Buena Vista.
As part of the general plan approval, the City identified three significant unmitigated
impacts: increased population and housing, loss of prime farmland and the potential to impact
groundwater supply.

Friends of Buena Vista, the Sierra Club and an association of pilots sued to overturn the general plan
approval. At trial, the superior court held the general plan was inconsistent with the State Aeronautics
Act ("SAN'), and the EIR inadequately analyzed impacts on aviation and traffic and failed to
consider a reasonable range of alternatives. The City appealed on the issues of aviation and
alternatives (but not traffic), and the opponents filed their own appeal challenging the superior court's
detennination that the analysis of groundwater impacts was. sufficient.

A significant portion of the appellate court's decision is devoted to the extent to which the City of
Watsonville is subject of all of the SAA (and in particular, Public Resources Code section 21670.1).
Not all cities and airports are treated equally under the SAA. Watsonville is located in a county which
is not required to have an Airport Land Use Commission ("ALUC"), and consequently the duties for
safety planning for land uses surrounding airports falls directly to the City. The legal question at issue
was which provisions of the Division of Aeronautics Handbook apply to a jurisdiction like
Watsonville? Key to this case, the appellate court concluded that the Handbook safety and density
criteria applied to Watsonville and similar jurisdictions. Although the redesignating ofthe crosswind
runway had transpired before the general plan was adopted, the appellate court reexamined that
analysis in the context of the general plan update. Apparently, finality oflocal government action is in
the eye of the beholder.



Turning to the CEQA issues, the appellate court held that the EIR was inadequate for failure to assess
impacts resulting from planning deviations from the SAA Handbook, a requirement of CEQA
Guidelines section 15154(a). While the City's ErR relied heavily upon the WAMP, that document in
tum had contemplated that later planning for the Buena Vista area would address the land use
compatibility and noise issues.

With respect to alternatives, the City's ErR included three: Alternative I, same level of development
but within the City boundaries; Alternative 2, same level of development but one half of new growth
would be in new growth areas; and Alternative 3, the no-project alternative. Alternative I would
reduce impacts to farmland to less than significant; alternative 3 would reduce impacts of population
growth to less than significant, and all three would reduce impacts to groundwater supply. From the
perspective of the appellate court, there was a more suitable alternative which should have been
studied, a reduced development alternative. As most impacts were growth related, a court indicated
that there should have been an alternative which responded to the 10 of 12 stated objectives. As a
reduced development scenario could, in the eyes of the appellate court, have been compatible with a
majority of the objectives and would have offered more diversity (compared to the studied
alternatives), it should have been included.

The opponents appealed the trial court ruling on the sufficiency of the water supply analysis, but the
court of appeal affirmed the adequacy of the ErR on this issue. The ErR included information
regarding the particulars of the specific groundwater basin upon which the City relied: It also
provided documentation as to relative water use of agriculture versus development and anticipated
water conservation measures, and concluded that the new general plan would not significantly worsen
the current overdraft situation. In rejecting the challenge to the water analysis, the appellate court
recognized several concepts important in EIR challenges: I) the EIR is not required to identifY the
actual source of water, 2) there are, "inherent uncertainties in long tenn forecasts" and 3) speculation
about difficulties in long tenn financing of water supply projects does not invalidate the EIR analysis.

Commentmy: This case essentially invites a reviewing court to substitute its thinking for that oflocal
officials and staff, by analyzing what would be a better range of alternatives, not whether or not the
alternatives studied provide a reasoned choice. This decision goes in the wrong direction.
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Put a Lid on It: EIR for Open Air Human Waste Composting Facility Held
Invalid

By Corl M. Badgley

The California Environmental Quality Act (Pub. Resources Code, § 21000 et seq.) ("CEQA")
provides that the purpose of an environmental impact report ("EIR") is "to provide public agencies
and the public in general with detailed infonnation about the effect which a proposed project is likely
to have on the environment." (Pub. Resources Code, § 21061.) In Center fOr Biological Diversity v.
County ofSan Bernardino (2010) _ Cal.App.4th _, the court found that an EIR for a proposed open
-air composting facility did not satisfY the infonnational purposes of an EIR in relation to air quality
alternatives and water supply.

Nursery Products, the real party in interest, proposed to develop a composting facility on a 160 acre
parcel in the Mojave Desert. There were two residences within 3 miles of the site, but otherwise, the
closest residence was eight miles away. For its composting materials, the facility would use material
derived from human waste and plants. Not surprisingly, the project was very controversial and was
challenged on multiple fronts. At the end of the day, the trial court agreed with the petitioners on only
two issues: I) the EIR failed to adequately analyze an enclosed facility alternative that would further
mitigate air quality impacts; and 2) the project required a water supply assessment pursuant to Water
Code sections 10910 through 10915 and CEQA. Nursery Products appealed.

The crux of petitioners' argument relating to air quality was that the County of San Bernardino
("county") rejected an alternative that could feasibly mitigate the air quality impacts of an open air
composting facility, namely an enclosed composting facility. The backdrop of petitioners' argument
was a draft EIR that concluded that "even after implementation of feasible mitigation measures, an
open-air composting facility would have a significant adverse impact on air quality." (Id. at 5.)
Additionally, although the draft EIR rejected the alternative of an enclosed facility, the draft EIR
acknowledged that an enclosed facility "is estimated to reduce VOC and ammonia emissions by
80%." (Id.)

In spite of the potential reduction in emissions, the EIR found that the enclosed facility alternative
was both economically and technologically infeasible. According to the appellate court, the EIR relied
exclusively on a memorandum by Geoffrey Swett, an environmental consultant, for its finding of
economic infeasibility. The court found the EIR's reliance on the memorandum ill-founded for
several reasons: I) the memorandum only discussed one example of an enclosed facility and provided



no explanation as to why the proposed project would be similar to that example; 2) comments
provided by the Department of Health Services pointed to other examples of enclosed facilities that
appeared to be working; and 3) the memorandum failed overall to provide facts to support its
conclusory asset1ion that Nursety Products could not get private financing for such an endeavor.
Quoting Uphold Gllr Heritage v. Town ofWoodside (2007) 147 Cal.App.4th 587, 599, the appellate
court stated: "What is required [for a finding of economic infeasibility] is evidence that additional
costs or lost profitability are sufficiently severe as to render it impractical to proceed with the
project." (ld. at 17.) For the reasons stated above, the appellate coul1 found that substantial evidence
in the record did not satisfy the definition of economic infeasibility.

As to teclmological infeasibility, the EIR merely contained a statement that there is no electricity at
the proposed site and no electric lines within one mile, and therefore, an enclosed facility is
teclmologically infeasible. According to the court, this evidence did not amount to substantial
evidence suppol1ing a finding ofteclmological infeasibility. The EIR should have discussed the cost
of bringing electricity to the site, not the fact that there was currently no electricity. Therefore, the
court held that the EIR had not adequately shown that the enclosed facility altemative was infeasible,
and on remand to the county, the county must fully analyze the alternative.

What the court's discussion lacks is a cOlmection between the CEQA requirement to discuss a
reasonable range of alternatives and the rejection of the enclosed facility alternative. Some of the
questions raised from this gap in the analysis are the following: Does the court's decision imply that a
reasonable range of altematives was not discussed?; If the EIR had not brought up the enclosed
facility, would the court still have found the FEIR to be inadequate?; and Should the cOUl1's opinion
be interpreted natTowly to only apply in situations where an altemative is discussed but rejected in an
EIR as infeasible? These are all questions that practitioners and courts will have to grapple with in the
future as this case is used to either supp0l1 or distinguish other EIR altematives analyses.

On the issue of water supply, the appellate court rejected NurselY Products' argument that petitioners
failed to exhaust their administrative remedies by failing to raise the specific issue of requiring a
water supply assessment under SB 610. The court held that petitioners adequately raised the issue of
whether the EIR sufficiently addressed water supply, and there was no need to cite to the specific
statute requiring a water supply assessment. Examples cited by the court of the comments raised
during the administrative process included the following: "It is never mentioned where the water for
the sludge facility is coming from;" the EIR only addressed dust suppression, although water would
be needed for fire fighting and sanitation; "a considerable amount of water may be necessary to
suppress any potential fires;" and the amount of water the EIR says the project needs seems to be
minor in relation to the scope of the project." None of the comments asserted that a water supply
assessment was required. The cOUl1 found these comments sufficient to exhaust administrative
remedies on the issue of whether SB 610 applied.

Addressing the substantive issue of whether a water supply assessment ("WSA") was necessaty, the
appellate court held that the composting facility qualified as a "project" under SB 610 (Water Code, §
10910 et seq.), and therefore, a water supply assessment was required. Under section 10912 of the
Water Code, a "project" requiring a WSA includes a "proposed industrial, manufacturing, or
processing plant, or industrial park ... occupying more than 40 acres of land ... " The appellate court
found that the plain meaning of "processing plant" includes an open-air composting facility because
the dictionary defmition of "plant" includes "the land, as well as building, machinery and fixtures
used in carrying out a trade or industrial business." (Jd.at 25.) Therefore, the proposed composting
facility constituted a project under SB 610 and a WSA was required.



After arguing that the composting facility was not a "project," Nursery Products argued that no WSA
was necessary because the composting fao;ility was not conneding to a public water system. Nursery
Products relied upon the opinion in Grav v. Countv o(Madera (2008) 167 Cal.App.4th 1099, in which
the court stated that a WSA is only required if a public water system is impacted. The appellate court
in this case respectfully disagreed with Gray's interpretation of the statute on the grounds that SB 610
specifically contemplates what occurs if a public water system is not impacted. (See Water Code, §
10910(b) and our previous article disagreeing with Gray entitled "Court Discusses Improper Deferral
of CEQA Mitigation and Provides Definition for "Probable Future Projects".") According to the
appellate court, the only inquiry is whether the proposed development constitutes a "project" under
section 10912. Because the composting facility was a project, SB 610 applied.

Not only does this decision create a split among the courts of appeal on the issue of whether a public
water system impact is required under SB 610, but it also may lead to a broader interpretation of what
is defined as a "project," and therefore, when a WSA is required.
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The Long Life of CEQA Mitigation Measures

By William W. Abbott

The shelflife of mitigation measures may readily outlast the lives of the projects to which they are
attached, according to the First Appellate District. While the fact pattern is specific to timber
harvesting and later conversion, the holding has application in the broader world of all CEQA
practice.

The facts of Katzeffv. California Department ofForestrv and Fire Protection (2010) 181 Cal.App.4th
601, cover a 20 year time frame. In 1988, California Department of Forestry and Fire Protection
(CDF) approved a timber harvest plan (THP) on property owned by Kuljian's predecessor. The
adjacent owner objected, and in response, CDF imposed a condition prohibiting tree removal within
200 feet of the neighbor's home as a protective measure to avoid wind related damage. Ten years
later, CDF approved another THP in the same location, and added the no-harvesting condition once
again. Powers, the owner, sold the property to Kuljian, and as part of the purchase agreement, Kuljian
agreed to seek a conversion exemption, allowing Powers to harvest the timber. As part ofthe
conversion, Kuljian indicated a desire to convert the timberland to orchard. CDF approved the
conversion, the effect of which was to extinguish the previously imposed 200' no-harvesting
mitigation measure.

Katzeff sued, alleging three causes of action: first, the exemption violated the Forest Practices Act and
CEQA by elimination of the mitigation measure; two, the conversion was inappropriate as Kuljian did
not have a bonafide intent to develop an orchard, and three, a claim of private nuisance. COF brought
a motion for judgment on the pleadings and dismissed the action in its entirety, and Katzeff appealed.

Judicial review of a judgment on the pleadings invokes a more limited judicial inquiry than a trial.
The court assumes that all material facts are true as pled, and examines whether or not a cause of
action exists, given those facts. As to the first cause of action, COF argued that as both timber harvest
plans had expired, any mitigation measures linked to those plans also expired. As Kuljian's request
for conversion was a ministerial approval, CDF argued it had no duty to carry forward the previously
imposed mitigation measure. On these facts, the appellate court characterized the conversion request
as part of a larger project, and based upon the decision in Orinda Association v. Board ofSupervisors
(1986) 182 Cal.App.3d 1145, concluded that CDF could not segment the project and free itself from
consideration of previously imposed mitigation measures. The court recognized that mitigation
measures are not frozen in time forever, but once imposed, the agency must state the basis, supported



by substantial evidence, when canceling or nullifYing the measure later on. As there was evidence that
this analysis occun-ed, the appellate court concluded that dismissal of the first cause of action was in
en-or and reversed.

As to the second cause of action, there was evidence in the record that the Kuljian did not have
bonafide intent to develop an orchard. As there was a factual dispute in the record on bonafide intent,
it was incumbent upon the agency to make a detennination to that effect. As the record was silent on
tllis issue, dismissal of the cause of action again was inappropriate.

The third cause of action was based in nuisance. While timber operations conducted pursuant to the
FPA enjoy statutory immuruty from nuisance claims, there were sufficient allegations of non
compliance with the FPA that the trial court's dismissal, based upon a motion for judgment on the
pleadings, was premature. Once again, the appellate court reversed the trial court. Whether or not
Katzeff can prevail on any of his three theories remains to be seen.

The CEQA aspect of this decision has broader implications then just THPs. Some pennits are granted
for fixed tenn. This case directs cities and counties to at least examine the appropriateness of those
mitigation measures when acting on a subsequent pennit for an unrelated use, in the same location.
More intriguing, and perhaps more problematic, are circumstances in which a site may be subject to a
new, sigrlificantly different re-use proposal. Typically, those applications are subject to full CEQA
review. Is it even relevant to go on archaeological dig for a 25 or 30 year old CEQA document for a
different use? If the cun-ent project is a new endeavor, then the lead agency should be able to proceed
free of the argument that the new application is part of another project and the earlier CEQA history
should be in-elevant. CEQA mitigation history will continue to be relevant on tiered environmental
documents (e.g. general plan to rezorung to tract map) and this case, which involving THPs, serves as
a reminder to lead agencies of the need to cany those requirements forward to cun-ent pennit
applications.

William W. Abbott is a partner at Abbott & Kindermann, LLP. For questions relating to this
article or any other California land use, real estate, environmental and/or planning issues
contact Abbott & Kindermann, LLP at (916) 456-9595.
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independent counsel for advice regarding their individual legal issues.
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Subsequent EIRs: It is Still a Matter of the Evidence in the Record

By William Abbott

Must a CEQA document for a supercenter always address urban decay? The answer is no according to
the Fifth Appellate District, the same court which rendered the earlier ruling on a supercenter in
Bakersfield Citizens for Local Control v. City ofBakersfield (2004) 124 Cal.App.4th 1184. The story
begins in 2006 when the City of Madera certified an EIR for a retail center, consisting of 795,000
square feet of gross floor area. The conceptual site plan showed one anchor of 125,000 square
feet. Following annexation approval in February, 2007 of the site to the City, the developer submitted
to the City a refined site plan which now included an anchor tenant a "Super Target" of 194,484
square feet, excluding the garden outdoor sales area. The total square footage for the retail center
remained unchanged. The City's Community Development Department approved the refmed site plan
in May, and in June, the Planning Commission considered an addendum to the EIR, and
recommended approval of a development agreement. In tum, the City Council considered the
addendum and approved the development agreement in August. The staff report and addendum both
concluded that there were no new impacts, different from those considered in the previously certified
EIR. No one testified in opposition. However, a lawsuit challenging approval of the revised site plan
was filed the same day as the council was considering the development agreement. The trial court
denied the writ petition.

The opponent's primary argument, based upon the decisions in Bakersfield Citizens for Local Control
v. City ofBakersfield (2004) 124 Cal.App.4th 1184 and American Canyon Community United for
Responsible Growth v. City ofAmerican Canyon (2006) 145 Cal.App.4th 1062, was that CEQA
documents for projects involving retail supercenters are required, as a matter oflaw, to address urban
decay. The appellate court first acknowledged the more deferential form of review utilized once an
EIR has already been certified for a project. (Pub. Resources Code § 21166.) The court observed that
the appellant had not pointed to any evidence in the record which would trigger a subsequent or
supplemental EIR, but rested its position on the argument that such analysis was mandated as a result
ofBakersfield Citizens and American Canyon. The appellate court noted there was no mandated rule
of the discussion for the potential of urban decay, but rather that the evidence in both Bakersfield
Citizens and American Canyon cases warranted consideration of the issue. The appellate court then
discussed at length its earlier decision in the Bakersfield Citizens case, softening somewhat its prior
holding.



What then follows in the opinion is an interesting discussion of the timing of the addendum. The
petitioners sued, challenging the approval of the site plan. The addendum was not prepared until after
the modified site plan was approved, but before approval of the negative declaration. Thus, the
opponents argued that the addendum could not operate as the required CEQA documentation for the
revised site plan. The appellate court elected to treat the City Council approval ofthe development
agreement as the operative project approval. As this action was preceded by the EIR addendum, the
court was satisfied with the sequence of events. From the perspective of this author, assuming that
approval of a modified site plan is discretionary (which it would be under most zoning codes), a lead
agency would be better served to have sustainable CEQA documentation at each stage of
discretionary action.

William W. Abbott is a partner at Abbott & Kindermann, LLP. For questions relating to this
article or any other California land use, real estate, environmental and/or planning issues
contact Abbott & Kindermann, LLP at (916) 456-9595.

The information presented in this article should not be construed to be formal legal advice by Abbott
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Basin Plan Amendments Addressing Impairments for Salt, Boron and Dissolved
Oxygen are Valid

By Katherine J. Hart

In San Joaquin River Exchanf!e Contractors Water Authoritv v. State Water Resources Control
Board. et al., (2010) __ Cal. App.4th __, a group of public agencies, water contractors, and
fanners filed a petition for writ of mandate against the State Water Resources Control Board ("State
Board") by under the Clean Water Act (33 U.S,C, § 1251 et seq.) and the California Environmental
Quality Act ("CEQA") (Pub. Resources Code, § 21000 et seq.)

In October 2004 and January 2005, respectively, the Central Valley Regional Water Quality Control
Board ("Regional Board") adopted two basin plan amendments - one for salt and boron in the lower
San Joaquin River ("SJR") and one for Dissolved Oxygen ("DO") in the Stockton Deep Water Ship
Channel ("Channel"). The SaltIBoron amendment established discharge limits or total maximum daily
loads ("TMDLs") and an implementation plan for salt and boron, The DO amendment requires
studies be conducted to set a TMDL or load allocation for DO.

The Salt/Boron TMDL

Most Delta waters, including the lower SJR, are impaired for salt and boron. In the 1990s, the State
Board directed the Regional Board to adopt salinity objectives and an implementation program for the
lower SJR - mainly to protect agriculture since most crops cannot grow in salty water.

Under the SaltIBoron TMDL adopted by the Regional Board in September 2004, agricultural runoff
from irrigated lands must stop their discharge unless it meets the limit set by the TMDL over a 30-day
running average, or obtain individual waste discharge requirements (or a waiver thereof) limiting its
salt discharge to the lower SJR, The implementation plan pennits releases of saline drainage into the
lower SJR only when assimilative capacity of the lower SJR is high.

The DO Amendment

The Channel is impaired for dissolved oxygen, which negatively impacts fish by essentially
suffocating them. To address the issue, the Regional Board adopted the DO Amendment in January
2005. The Regional Board determined there are three causes for this impainnent: (I) the geometry of
the Channel; (2) reduced flow of water which gets diverted to urban uses; and (3) oxygen-demanding



substances such as algae, which is caused by agricultural runoff (a non-point discharge). Under the
Amendment, the Regional Board required studies be done to ascel1ain the load and waste load
allocations for each type of discharger; discharges are pennitted during the study phase only if the
studies are being conducted. Once the studies were complete, the Regional Board would implement a
TMDL, although not earlier than December 31,2009.

Studies on the lower SJR upstream of the Channel- funded by the San Joaquin Valley Drainage
Authority - were completed and submitted to the Regional Board in January 2008. Studies
downstream of the Channel were autholized in 2008, but never commenced due to the lack of funds.
Regardless of whether the studies get completed, dischargers are required to comply with the TMDL
on or before December 31, 201 1.

Discussion o/Claims- Salt/Boron TMDL

Petitioners claimed the Salt/Boron TMDL amendment is invalid for a number of reasons including as
follows: (I) the TMDL violates the CWA and the Pot1er-Cologne Act because it does not implement
applicable water quality objectives, (2) the TMDL constitutes an underground regulation, (3) the
TMDL is not necessary since Petitioners have been meeting the water quality objectives for salt and
boron since 1995, the US Bureau of Reclamation is the sole cause of the salt impait111ent, there is no
evidence of salt impairment in the lower SJR, and the State Board didn't order a saltlboron TMDL
specifically be adopted (e.g., the Regional Board could have addressed the salinity impainnent
another way), (4) the TMDL improperly defines the load concentrations and does not properly include
a maximum daily load, but rather includes a monthly load. The appellate cout1 dismissed all but the
last claim - that the TMDL's 30-day rulming average is not truly a daily load. It appears, however,
that the appellate c01ll1merely directed the Regional Board to revise the Salt/Boron TMDL
amendment to indicate that the total maximum monthly load is as effective as a total maximum daily
load in meeting the salinity water quality objective. It remains to be seen how the Regional Board will
deal with this issue.

The Salt/Boron TMDL Amendment was also challenged under CEQA. One key issue was whether
the staff report prepared by the Regional Board could be found to be an EIR-equivalent document.
The appellate court said it could be because basin planning is a cetiified regulatory program under
CEQA. (Pub. Resources Code, § 21080.5, subd. (a).) Thus, a written report (such as the final staff
report at issue) containing sufficient environmental analysis may be prepared in the place of an EIR or
negative declaration, depending on the project. Petitioners also alleged the staff report (1) did not
adequately describe the project setting and no-project alternatives, (2) did not sufficiently analyze the
impacts of constructing and operating infi·astructure to implements the TMDL, (3) did not provide
sufficient evidence to support the finding that potential impacts to biological resources caused by
reduced flows can be mitigated with supplemental freshwater flows to replace irrigation return flows,
(4) did not include an adequate statement of overriding considerations, (5) did not consider the growth
-inducing impacts the Amendment could have, (6) did not sufficiently analyze the significant impacts
to biological resources, and (7) did not adequately address cumulative impacts. In its final CEQA
claim, Petitioners contended the Regional Board did not allow sufficient public input and
consultation. In rejecting each of Petitioners' arguments, the appellate court found the final staff
repoti prepared by the Regional Board staff was an adequate EIR-equivalent document, and that a
series of eight public workshops spalming four years along with two public hearings - one before the
Regional Board and the other before the State Board - and written conunents constituted reasonable
public participation.

Discussion a/Claims - DO Amendment



With respect to the DO TMDL Amendment, Petitioner River Exchange challenged that the Boards
distorted the defmition of a TMDL, failed to specify what the TMDL load allocation was, and
disproportionately made agriculture responsible for fixing the DO impairment by assigning joint and
several responsibility to the three impairment factors of geometry (USACE), reduced flow (federal
project diversion) and oxygen-demanding substances (e.g., algae and nutrients) (irrigated agriculture,
irrigation districts, etc.). This argument burgeons mainly from the fact that the geometry and reduced
flow factors are not easily regulated pursuant to the TMDL. Thus, there is a concern irrigated
agriculture will be footing the bill for all the required studies or having to cease operations, whereas
the Corps and Bureau of Reclamation will remain largely unaccountable for their conttibutions to the
problem. But, the appellate cOUli noted, the TMDL Amendment specifically states that any agency
seeking a 401 certification or any other permit from the Regional Board for an activity that would
contribute to the DO impairment will be required to evaluate and fully mitigate any impacts, and the
TMDL directs both the USACE and USBR to evaluate and mitigate their impacts now, which is
sufficient.

Petitioners challenged the ErR-equivalent document for the DO TMDL Amendment claiming the
document failed to properly describe the project setting because (1) the report relied upon a study
done in 1980 and (2) the flow in the Channel- not the flow in the lower SJR at Vernalis - is the
relevant factor for DO impainuent. The appellate court dismissed Petitioners' arguments pointing to
two studies conducted in 1997 and 2002, which were also included in the report, and noting it is
unquestionably the lower SJR flow at Vernalis which flows into the Channel (despite the intervening
diversion to the SWP and the CVP). Petitioners also argued the report deferred impact analysis under
the purview of studies, but the court rejected this argument on the grounds that studies do not have
environmental impacts and in any event, any projects resulting from such studies would be analyzed
under CEQA. As with the Salt/Boron TMDL, CEQA objections to the cumulative impacts analysis
and the public participation/consultation process for the DO TMDL Amendment were also made by
Petitioners and similarly rejected by the appellate court.

Katherine J. Hart is a senior associate at Abbott & Kindermann, LLP. For questions relating to
this article or any other California land use, real estate, environmental and/or planning issues
contact Abbott & Kindermann, LLP at (916) 456-9595.
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Yes, Local Appeal Fees Apply to CEQA Appeals

By: Katherine J. Hart

As detennined by the Califomia Supreme Court 27 years ago, local agencies may impose a fee for the
filing of an appeal of a CEQA decision so long as that fee is reasonable.

In the case at hand, the planning commission of the City of Glendora adopted an addendum to a
negative declaration ("Addendum") and approved a project on February 12,2008. Petitioner Erica
Landmann-Johnsey ("Petitioner") wanted to appeal the CEQA decision to the city council, but in
order to do so, was required to pay a $2,000 appeal fee. Petitioner filed her appeal and paid the fee
under protest.

Petitioner's appeal was denied and she filed a writ of mandate alleging, among other things, the city
violated CEQA when it assessed a $2,000 fee to appeal a decision of the plalming commission to
approve a project pursuant to CEQA. The city demurred on the grounds the complaint was filed
outside the 120-day statute of limitations from the date the city council adopted the fee, and fmiher
that charging such a fee was in compliance with CEQA pursuant to the Califomia Supreme Court's
decision in Sea & Sage Audubon Society, Inc. v. Planning Commission (1983) 34 Ca1.3d 412 ("Sea &
Sage Audubon"). The trial court sustained the city's demurrer and the court of appeal affinned.

In conducting its analysis, the court of appeal reviewed the facts of the Sea & Sage Audubon case. In
that case, petitioners appealed to the city council of the City of Anaheim a planning commission
decision to certify an EIR as complete and approve tentative maps for a planned community
development project on the grounds the EIR was inadequate. Petitioners did not pay any appeal fee to
the city, and the city rejected the appeal. The petitioners filed a writ of mandamus to compel the city
to vacate the approval of the project. The city moved for summary judgment on the grounds
petitioners failed to exhaust their administrative remedies; the trial court granted the city's motion.
Petitioners appealed on the ground the city's fee for filing the administrative appeal was invalid. The
California Supreme Court rejected petitioners' claims citing Government Code § 66452.5, which
authorizes a city to pennit interested persons to appeal a decision of a planning commission, and
Government Code § 66451.2, which authorizes cities to establish reasonable fees for procedures
associated with the processing of maps and other local ordinances.

In a clever attempt to distinguish the Sea & Sage Audubon case, petitioner argued that Public
Resources Code § 21151, subdivision (c), which creates the right to appeal a lead agency's CEQA



document does not indicate a fee is required to make such an appeal, and as such, no appeal fee can be
imposed by local agencies for administrative appeals based on CEQA. The court of appeal rejected
Petitioner's on the grounds that the California Supreme Court did not require a specific statutory
authorization under CEQA for the appeal of a plarming conunission decision to the city council. The
court of appeal also found that Public Resources Code § 21083.1 did not apply to prohibit agencies
from adopting and imposing reasonable fees for filing administrative appeals of decisions contending
CEQA must be construed in a practical and conunon sense way.

Katherine J. Hart is a senior associate at Abbott & Kindermann, LLP. For questions relating to
this article or any other California land use, real estate, environmental and/or planning issues
contact Abbott & Kindermann, LLP at (916) 456-9595.
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& Kindermann, LLP, nor the formation ofa lawyer/client relationship. Because ofthe changing
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NODs Provide Bullet-Proof Protection 30 Days After Posting

By Kate Hart

In a decision filed on February 11,2009, Committee for Green Foothills v. Santa Clara Countv Board
ofSupenlisors. et al. (20 I0) _ Ca1.2d _, the California Supreme Court reversed the Sixth
Appellate District Court of Appeal holding that the filing of a notice of determination (NOD) triggers
a 30-day statute oflimitations for all California Environmental Quality Act (CEQA) challenges to the
decision announced in the notice regardless of the nature of the CEQA violation.

Factual Background

On December 12, 2000, the Santa Clara County (County) Board of Supervisors (Board) certified an
environmental impact report (EIR) and approved a community phin and general use permit (Permit)
for Stanford University (Stanford) to add buildings to its campus.
The EIR found that the project would significantly impact public access to recreational facilities. As
mitigation, Condition 1.2 of the Permit required Stanford to identify and dedicate easements for,
develop, and maintain the portions of two trail alignments which cross Stanford lands shown in the
1995 Santa Clara Countywide Trails MasterPlan (Routes SI and CI). Route SI was not challenged in
this action. In 2005, the Board instructed County staff to pursue an agreement with Stanford on the CI
trail alignment. In December 2005, the Trails Agreement (Agreement) was presented to the Board for
consideration as mitigation for the Permit.

The Agreement realigned the trail routes so that portions of Route CI would be located within San
Mateo County and the Town of Portola Valley, so long as the named jurisdictions cooperated. The
resolution adopted by the County declared that the Agreement satisfied Condition 1.2. Admittedly,
alternatives for the C I Route were not studied for their potential environmental impacts due to the
uncertainty of where the routes would be located, but the Board approved the Agreement pertaining to
the CI alignment as satisfying Pennit Condition 1.2 stating that:

... the County's approval of the Agreement for Trail Easements does not
constitute County approval of construction, operation or maintenance of
specific trail improvements along those routes. The Agreement for Trail
Easements contemplates that, prior to any trail improvements, detailed
construction plans will be reviewed and considered by the jurisdictions of San
Mateo County, Town of Portola Valley and Town of Los Altos Hills, and that



those jurisdictions will have discretion to consider whether and how to improve
trail improvements.

The Board obligated Stanford to provide requisite funds and easements to the jurisdictions to ensure
the trail was completed. Alternatively, if the named jurisdictions did not enter into agreements to
pennit the construction of the trail, Stanford was to pay the County, which would in tum, use the
funds - in an unspecified way - to mitigate the adverse effects on recreational opportunities for
existing or new campus residents and users that would be caused by the larger project under the
Pennit. With that, the Board detennined no further CEQA review of Route CI was required prior to
the execution of the Agreement.

Two NODs were posted for the approval of the Agreement. The first NOD did not include a reference
to the CI trail aligrunent. The second NOD was posted on December 20,2005 and changed the
project description to include the Board's actions with respect to the CI and C2 trail alignments. The
later NOD referenced the EIR for the S I Trail Aligrunent, the 2000 Pennit EIR and the Countywide
Trails Master Plan EIRJSEIR as supporting CEQA documents.

Petitioner's lawsuit was filed after the 30-day period following the second NOD, but within 180 days
of the Board's adoption of the Agreement. Petitioner asserted the County had violated CEQA by
approving a CI trail alignment without conducting a CEQA review.

Decision of Court of Appeals

The Court of Appeals, Sixth District, held that the longer 180-day statute of limitations contained in
CEQA Guidelines Section 21167(a) applied. Commentary regarding this opinion was posted on our
blog on May 7, 2008. (See Notice ofDetennination's 30 Day Statute of Limitations May Not Apply to
All CEOA Claims.) The appeals court was largely focused on procedural issues - mainly that
Petitioner was entitled to amend its petition to allege facts sufficient to bring its case within the 180
day statute of limitations.

Supreme Court's Decision

The Supreme Court held the 30-day statute oflimitations under Section 21 I67(e) - rather than 180
day statute of limitations under subdivision (a) - applied to the case at hand. The Court based its
decision not only on the language of Section 21167, but on the legislative history of Section 21167. In
looking at the statutory language, the Court reasoned that applying subsection (a) of Section 21167 as
proposed by Petitioner would have made no sense because "the limitations period in subdivision (a)
starts when a project is approved or begun, and it continues for 180 days." Further, subdivision (a)
specifically contemplates that no NOD is filed by an agency. Here, the County filed an NOD.

An analysis of the CEQA Guidelines conducted by the Court revealed that "the applicable statute of
limitations depends in the first instance on whether a public notice was filed," and that the 180-day
statute oflimitations applies only where no public notice has been given (e.g., no notice of exemption
or detennination have been filed). The Guidelines further indicate that the filing of a notice of
exemption starts a 30-day statute oflimitations. (14 Cal Code Regs § 15075(g) and 15049(g).)

The legislative history of § 21167 indicates that subsections (d) and (e) were added to the statute in
1974. In a report prepared by the Department of Water Resources regarding Assembly Bill No. 2338
for the 1973-1974 Regular Session in which the amendments were proposed included the following
language: " ...essentially any detenninations made by public agencies under the Environmental



Quality Act will be subject to a 30 or 35 day challenge limitation, provided a notice of determination
has been filed. Ifno notice is filed or utilized, a 180-day period ofli.l11itation applies."

Finally, the Supreme Court looked to the policy considerations posed by CEQA - the prompt
resolution of challenges to decisions of public agencies regarding land use, and the fact that bright
line rules provide ceriainty to public agencies and developers.

Food for Thought

As many of you die-hard CEQA lovers know, the Supreme Court is expected to hear oral argument in
the Stockton Citizens/or Sensible Planning v. City a/Stockton (2007) 157 Ca1.App.4th 332, cert.
granted on February 13,2008. The Court's opinion in this Green Foothills case provides a glimpse of
the decision the CouIi may issue in the Stockton case. Specifically, on review the Supreme Court will
consider whether the California Court of Appeal, Third Appellate Dishict, properly directed the trial
court to set aside the approvals for a 200,000 plus square foot Wal-Mart on the grounds that a letter
from the City's Community Development Director was not an approval by a public agency, and since
there was no approval by a public agency, the notice of exemption (NOE) was not valid and the short
35-day statute oflimitations could not apply. I'm willing to bet that the Court uses the rationale in the
Green Foothills case to argue that the merits of the Stockton case are irrelevant and the fact that the
city filed an NOE was sufficient to higger the 30-day statute of limitations. Any takers?

Kate Hart is a senior associate with Abbott & Kindermann, LLP. For questions relating to this
article or any other California land use, environmental and planning issues contact Abbott
& Kindermann, LLP at (916) 456-9595.
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No Fooling: A FaciaUy Valid NOE Triggers a 3S-Day Statute of Limitations

By Katherine J. Hart and Leslie Z. Walker

In the second time in two months, the California Supreme Court announced that once a Notice of
Exemption ("NOE") for a project is filed, the applicable statute of limitations is 35 days - regardless
of the circumstances surrounding the NOE. On April I, 2010, the Court held that a citizens' suit
challenging a project under the California Environmental Quality Act was barred by the 35-day
statute of limitations contained in Public Resources Code section 21167 subdivision (d) because the
City of Stockton had filed a facially valid NOE. In Stockton Citizens for Sensible Planning v. City of
Stockton (2010) __ Ca1.3d_ a citizens' group challenged the approval ofa Wal-Mart
Supercenter ("Project") found to be consistent with an approved master development plan ("MDP")
and thus exempt from further review under the California Environmental Quality Act ("CEQA"). The
citizens' group claimed that because the Community Development Director ("Director") erred in
approving the project, the statute of limitations for a challenge to the Notice of Exemption ("NOE")
was the 180-day period applicable when no NOE has been filed, not the shorter 35-day period
applicable when public notice has been provided by means of an NOE. (public Resources Code, §
21167, subd. (d); CEQA Guidelines, § 15112, subdivision (d)(2).) Reversing the decisions of both the
superior and appellate courts, the Supreme Court found that flaws in the decision-making process
underlying a facially valid and properly filed NOE do not prevent the NOE from triggering the 35-day
period to file a lawsuit challenging the agency's approval of a CEQA-exempt project.

Developer A.G. Spanos prepared a Master Development Plan ("MDP") for Park West within the
larger A.G. Spanos Park, in the City of Stockton. As a concession for the City's approval oflower
density development elsewhere in the larger A.G. Spanos Park, the City required a density transfer
agreement obligating the construction of a minimum of 935 multifamily residential units within Park
West. The City prepared an EIR for Park West and the city council certified it and approved the MDP
and the density transfer agreement.

Under the tenns of the MDP, the Design Review Board and Director were required to approve
proposed projects within the MDP if they detennined the projects were consistent with the MDP's
criteria, goals and purposes. Doucet & Associates, acting on behalf ofWal-Mart Stores, Inc. ("Wal
Mart") subsequently proposed a 207,000 retail store to be sited in the Park West. The Director
approved the Project, subject to five minor corrections, and the next day, Spanos informed the City it
would not be able to construct 627 of the 935 units required by the density transfer agreement, but



offered Spanos' assurance that the company would build the additional units within 10 years at other
City locations.

Two months later, the City filed an NOE for the Project, stating the Project was a retail use to be
constructed in two phases, the first 138,722 square feet and the second 68,888 square feet. The NOE
did not name Wal-Mart or identitY the Project as a Wal-Mart Supercenter, but did indicate that the
Project was consistent with the MDP, and such ministerial determination was not subject to CEQA
review under Public Resources Code section 21080 subdivision (b)(1) and CEQA Guidelines section
15369. The 35-day period for challenging the NOE expired on March 23, 2004.

On July 22, 2004, the citizens group filed suit claiming the Project violated CEQA since it had not
prepared an EIR to assess the environmental effects of the Wal-Mart store, and the Project deviated
substantially from the MDP, which proposed high density residential development for the parcels on
which the Project would be developed. The City, Spanos, Doucet & Associates, and Wal-Mart,
demurred on the grounds that the suit was not commenced within 35 days of the filing of the NOE.
The trial court and appellate courts rejected this statutes oflimitations defense. The Supreme Court
reversed, stating "we harbor no doubt, on these facts, that the 35-day limitations period ... had
expired before plaintiffs filed their lawsuit."

The Court explained that when a properly filed NOE complies in fonn and content with CEQA
requirements and declares the agency has taken an action that would constitute final approval of a
project under a CEQA exemption, the 35-day period for challenging the validity of this asserted
approval under CEQA begins to run. CEQA provides an NOE must contain a brief description of the
project its location and a finding that the project is exempt from CEQA, including a citation to the
statute or CEQA Guidelines on which the agency is relying, and a brief statement of reason to support
the exemption. (CEQA Guidelines, § 15062 subdivision (b).) The Court explained that the NOE for
the Project was adequate because it stated the Project was a retail use consistent with the MDP, was
located on the Northwest Comer of Trinity Parkway and Cosumnes Drive in the City of Stockton, San
Joaquin County and identified the Assessors' Parcel Number, and stated that it is exempt under Public
Resources Code section 21080 subdivision (b)(1) and Guidelines section 15369.

The Court explained Public Resources Code section 21167 subdivision Cd) provides, "An action or
proceeding alleging that a public agency has improperly determined that a project is not subject to this
division [i.e., is exempt from CEQA] pursuant to [section 21080, subdivision (b)] ... shall be
commenced within 35 days from the date of the filing ... of the [NOE]..." The court explained that a
statute oflimitations, "operates conclusively across-the-board" and "does so with respect to all causes
of action, both those that do not have merit and also those that do." The court explained that this
interpretation aligns with CEQA's process of establishing and emphasizing public notification of an
agency's action or decision as the event triggering the shortest applicable limitation periods for
lawsuits alleging noncompliance with the statute.

Well, it's a good thing none of you readers took the bet. As predicted a few months back when
blogging the Committee for Green Foothills case, in this recent Stockton Citizens case, the Supreme
Court did indeed stand by the plain language of the statute and completely ignored all the alleged
flaws in the approval process and corresponding policy issues surrounding the NOE.

If there is one lesson to be learned from this case, it is that timeliness of a lawsuit should never be
confused with the merits of the lawsuit. At least when it comes to CEQA.

Katherine J. Hart is a senior associate and Leslie Z. Walker is an associate at Abbott &
Kindermann, LLP. For questions relating to this article or any other California land use, real



estate, environmental and/or planning issnes contact Abbott & Kindermann, LLP at (916) 456
9595.

The in/ormation presented in this article should not be construed to be/ormallegal advice by Abbott
& Kindermann, LLP, nor the/ormation 0/a IcIYo:yericlient relationship. Because a/the changing
nature a/this area a/the law and the importance a/individual/acts, readers are encouraged to seek
independent counsel/or advice regarding their individual legal issues.
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